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INTRODUCTION ,&

Since the June, 1972, Supreme Court opinions in

Branzburg v. Hayes (408 U.S. -665); varying interpretations

of this newsman's privilege decision .have been put forth.:.

.Some, particularly in the first:-months after ,the opinion'c

was handed down-,,viewed it as portending a complete lack

of First'Amendmept protection fo the confidentiality of

newsmen's sources and/Or information. Others viewed the
.

j'eclision as More limited in scope and a§.only-one more

link 'n the l2S-.year American legal histbry of-nevsman's

;

privilege. .Argumentsfot and agains±-thisprivilege have
- _

-'continued to range oveta considerable number,a-f-points,

and even supporterS of newsMan's privilege cannot agree on

the best way to s eguard what they view as an important
.

`journalistic tool, and one which contributes to, the good

of the total societ (Some of the variety in recent

writingS on this topic may be obtained from sources sJisted

in the- Selected Bibliography included at the end of this

monograph.)

Since the Branzburg decision, the newsman privilege

issue has been back in the -courts in at least a dozen

reported cases, SS 2 a 11. $ d decisions: The

rulings in these gases have at time been almost diametri-
-.

daily opposid some supporting the right of a newsman

to keep confidential his sources of information;''and others

6
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order ng disclosure of confidential, material- Twb years

afte the Supreme Court .ruled on /the newsmans privilege
0

iss for the first time, in Branzburg, the status of the

con

is

titutional law, nd"the law in general, on this topic

uch less than totallj, clear. Even in those 25 states

wh ch have tried to safeguard journalists', confidentiality

by statute (including six laws passed since the Sranzburg

cision) , the outcome of legal proceedings to force the

.revelations of confidential material has been unpredict-

able.

Within this contextthis monograph will trace the

-event Legaldevelopments On newsman's privilege reported

--and unreported --sand will attempt to synthesize the some

what equivocal status _of nesman's privilege in_ mid 1974.

It will review briefly some of the current-arguments fin-

and against a journali'st's privilege, in reard to b-o h

constitutional and statutoryiapproaches to it. And i

will report on a Pint survey of the attitudes of selected

law enforcement personnel, which showed decidedly mixed

opinions toward the whole complex issue of newsmen's

privilege, and whether and how it should be implemented.

BACKGROUND

The first point to. keep in mind in considering this

issue is thdt --. as usual when- constitutional principles

.e,

clash -=- there are no easy answers. . The newsman s privilege

4
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controversy is basiZally a clash between the First Amend-

ment's'protection for the flow of information to the public

and the Sixth Amendment4s guarantee of an orderly judicial'

,..process. At the point where evidence is withheld

including evidence-Which:may fall- withia'a confidential

journalist-source relationship -- the smooth functioning

of the judicial process will be impaired, to a greater or

lesser degree. There acre those who have argue6,that'any

such impairment is not justified by the benefits of

confidentiality between journalist and source, under any-

cirdumStances. (For the classic argument along this

line, see Wigmore,, John Henry, Evidence in Trials at

Common Law, 4th edition, reVised by John T. McNaughtbn,

Boston-,-Mass.: Little, Brown-and.Co.---,-1961, especially

Volume 8, Chapter 84 Sections 2285-2286, pp. 527-53:7.)

Alternatively, there are those who always find the balance

tipping the other way. They argue that a totally protected

flow of information to tlie public, which eventually has to

make the decisions in a democracy, is always worth more

_than any increased efficiency in-the ju4icial process which -

the disputed evidence might,provide. (For an-eNYTample

of this approach,-although less than an absolutist view,-

-point, see Siebert, Fredrick "Professibnal Secrecy

and the Journalist," Journalism Quarterly, Vinter-, 1959,

pp.. 3-1r.)

'Intreasingly, in,the

o

ecade, there.are many

e-
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observers 'whose positions fall between these two extremes.

One problem fading these people is to strike a 'proper balance
.

by defining the exact point at which society's interest in

the unfettered' flow of information begins to outweigh
-

society' s - interest, inv the most efficient possible 'function-
..

ing of the judicial system. The secdnd half of the equation

is to came up with some usable 'formula through which this

point can bb..specifie, under differing sets of circum-,

stances.

.Originally, the flow off confidential material

frequently involved allegations. of official corruption.

(See, for. example, ex parte Lawrence, 48 Pac. ,124; 1897;
67-

in' re:, Grunow, 85 A. 1011. 1913; and People rel.

Mooney ay. Sheriff 'of'New York County, 199 N.E. 415, 1936.)

.More recently, and Watergate nOtwithstandin many of the

newsman's privilege incidents involie contac s b. .

reporters and groups which findthemselves outside, the.

mainstream of society. The most outstanding examples of

this trend are the three cases involVed in the Branzburg

decision; two concerned the Black Panthers and the third

involved the drug culture. -if society as a whole is to

kept informed of wligt such groups are thinking, or, doing,'

.or thiping of doing, recent e'xperience seems to indicate
. ,
that a confidential relationship'between the grolips''and,

'4 .

411

-news- people will often be necessary'. Thus 'oneone .authority

has put it, the confidentiality problem is more likely to

rt
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involve a relatiVely small number of sfOries,

which are of extremelychigh value' to satiety.

Branzburg opinion, he said,

..could have the 4nfortunate effect of regarding
what is prObably, the mostimportant journalistic
development'of reent timesthe trend toward a more
thoughtful, interpretive .style repotting..., When
the newsman's autonomy is compromised by-the possl-

,

bility that he might be subpoenaed, ',an element of
self-consciousness and Caution can intrude into
the relationship and this may foreclose theApossi-
bility of truly perceptive reporting., (Blasi, _Vince, .

"The Justice & the Journalist," TheAiation; Sept.
18, 1972, p. 198.1'

6kit on'Os

The

.

On the other 'side of the 'bar, the well recognized

citizen's duty to givetestimonyee Wigmore, op.

Chapter'76, Section 2192-, pp. 70 -74; see' also Blair v,

United States, 250 U.S. 273 at 281, 1919-;. and Blackmer v.

United States, 284 U.S.' 4/121 at 438, 1.932) is not an

,absolute. Most pertinsently,-the Fifth,_ Amendment punches

gaping holes in the ideal df smooth and efficient judicial

machinery oiled by the public's right to "every man's

_ ,evidence," through its exclusion of even highly releVant

testimony in favor. of a higher social good than, judicial

-efficiency. &tit these are also numerous other privileges

which exclude testimony under various conditions -- those,

for instance, which prevent spouses from testifying against

each other, which. safeguard communic4 ons between lawyer
. ,

and client or physician ,and patiet, aria which often
. .0-

-

safe=guard the, identity 'Of. police informers. ThOs, oneimust.

return to the need to strike a balance between the

V.

12
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requirOent Of-ihe judi.Otal systeik and, tNe information4

needs of'a de cratic society._

sGeneralized formulas for striking a balance latetweenn
,

-two such ,complex' processes will always run thp risk of

becoming unworkable because of unforeseen specifics in

either process. For example, if ,one were to specify that

only "important" iffformation will be safeguarded by

confidentiality, the general-formula would fall victim to

changes in society's de.finitions of importance, as well as

giving.censorial power to judges,in specific cases. This
- .

.

is one-.of the drawbacks in trying to provide this'kind of

protection in ;Statu.tory form definitions and situ-
.;, s, ,,

, . - , q,

ations,keep changing, and larimakers are seldom able to -'

outguess the ,hmamn'capacity for devising factual situations Ifti

not.covered directly' by statutory language:--Thts, kh the

Williat Farr rase, one issue was'whether Farr, a former:

reporter at the time he was ordered to reveal his confi-
,

, denti,a1 sources, was covered by the. language of the Cali.-
,

fornia newsman's privilege statute. 'The courts ruled

that he was not, a decision .which led to. the later amends

ment of the law td provide explicit coverage for former

newsmen. The decision also produced the ironic effect of
.9

Fart as a reporter writing his story, based on Confidential

sourcesien being, orderedNto reveal ,those sources after

having temporiily left the newspaper field ;!, and. to.
.

jail for his refusal after havinireturhed newspaper

0
4.:
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work, and.after,the state ,law hadzbeen amended.

Several basic distinctions must be noted, in trying

,

to define the scope of the newsman's privilege issue. One

is between confidential sources, and confidential information.

Until the late 1960s,, the stress in newsman's privilege .,.,

cases was almost always on the identity o confidential

sources. But in the last six years or so perhaps most

especially since law enforcement agenti'es began to iealize

in the wake of the 968 Detocratic National Qonirention

that newsmen were in fact experienced and reliable observers

of the societ)cand its behavior the emphasiS'has shifted

about evenly to information which has been procured ,

!

with a promise to keep,/it confidential. for example, Earl

'Caldwell and Paul Pappas, the twei,reporters who .covered

the Black Panthers.fin cases which came to the Supreme

Court in 1972, were both.asked'for confidential' information

by the grand juries which subpoenaed them. By contrast,

Paul Branzburg, the reporter who had covered the drug

culture, was asked to identifyAisconfidentia/ sources:

One of the earliest cases illustrating bath the 'switch from

sdurces to information, and protection for newsmen, was

People v. Dohn, et al. (No. 69:-3808 Cook County Circuit,

1970)% In that unreported case, groWing out of Weathermen

disturbances in Chicago, Subpoenas issued to newsmen were

quashed and,gUidelinesset forth to insure that'future

subpoenas would be issued only to prevent a miscarriage of

.10
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justice, and when no otfiei-inethod is availabWto Obtain4`

the required' evidence. Those guidelines have, generally

been folloWed in IlIlnoiS courts since 1970, despite the

fact that the.: Dohrn decision never made it.intothe law.

--reports:

A second important distinction is between cases

which ,have beeri included in the various law report, and

the unreported cases. Most casesth=the law reports have.

resulted in decisions against newsman's privilege. Among

unreported cases, the majority have refused to allow privi-

lege, but -- as illustrated by the Dohrn decisfon there

--have been many more rulings favorable to newsman's privilege

than in the reported decisions.. This is especially true in

,the last several years. Thus, in determining the present

_ stratus pf the law on,newsman's.privilege, both kinds' of

decisions must-bt kept in mind: the reported cases because

they are usual y used as precedent, and the unreported

cases-because thy -provide a furt er indication of how

this issue is being decided on the j dicial firing lines.

Finally, there is a three way distinction in the

methods by Which prdtection may be provided for newsmen's

confidential sources or-information: common law, consti-

tutional protection, and shield statutes. The oldest

Tethod, and one which has been ino.ked by newsmen with.:a

uniform lack of success, is via, common or judge -made law.
6

In cases stretching back to 1848 (see Nugent v. Beale, 18

11.
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Fed. Cas. 471, 184a), American newsmen have tried to

convince judges
'to

rule in .their favor on ,this issue. ,:

b sed on p4rallers drawn unsuccessfully to the arious

other evidentiary-privileges allowed by common la.f4Antong

such privileges are those between spous0,.'attorney and

client, physician-patien, clergyman-penitent, and for

police informers. Since 1958, however, this common law

claini has either been' missing from newsmen's legal argu-

ments or has assumed a distinctly secondary role to the

constitutional claim of protection untie* the First Amend-

ment.

That constitutional claim emerged tor the

time in 1958, in Garland v. Torre (259 F. 2d S45) , along

with the common law, argument. The' decision in. that case

went against Marie Torre, and in language .which was

construed\i:n subsequent .years, in retrospect apparently

in error, as being' an absolute bar to newsmen's privilege

.undelkithe First Amendment. What the Circuit Court of

Appeals actually did in Torre was to weigh the reporter

claim for constitutional protection against the need for
co

her testimony to insure fairness in that specific judicial

proceeding.

What must be determined is whether the interest to
be served by ,compelling'the'testimony of the
witness in the present case justifies some im air-
ment of This First Amendment freedom, (239

3137 at 548. Emphasis added.)

/I(

. t

In the opinion by then-Judge Potter Stewart, the court

12
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concluded that th.ebalance this _instance was on the side
of dis clostire

It is to be ,note d that we are not dealing here with
the use -.of the judicial process to force a whole-

_ sale' diScloslUre bf: a newspaper's confidential
sources of fflts, norwith a case where the identity

'of the news s urce is of doubtful relevance ormaterial' y.... The question asked of the
appellant- iient to the ...heart of the plaintiff's
claim. We hold that the Constitution conferred no
right- to refuse an answer. .4259 F. 2d 545; at
549-550.)

Nonetheless, the Torre decision was i.tecr five

times in the ndxt 11 Tears as precedent for denying 'First
1

Amendment protection for every .newsman's privilege claim.

The first time this happened illustrates how difference
between situations were overlooked.. In Torre, the testi-
mony of -an entertainment ccillimnist was required in 'order

to andThreadh _of contract suiTt. to be carried

forward. , Witho 1he reporter's testimony, the suit
eventually was d ped, (See Tie New York Times,. June

29, 1966, if:"2,3:) But' in the 'second case (Appeal of

Goodfader, 367 P. 2d 472, 1961) , the Hawaii Supreme Court

acknowledged that other ,sources of information might, be

available, but still ordered a municipal government reporter
to reveal his confidential sources of information, apparent-
ly because of a b-elif that the First Amendment conferred ,...

no privilege to protect that source under any circum-
-. ,

stances. i i.,.
1 .

In both the To-fre and Goodfacier cases, the reporter-.. i.

both
;

-!.

P 4'
1
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was onlynly as a third party, incases Sirectly

concerning others. This has been typical ofinewSlrn's

privilege cases, and only in rare instances have

journalists been directly involved. Far mor.ofte4, their
.

0

testimony has, been sought to benefit one side or the other

in cases where the newsman has no direct interest.

The Torre case was the first of three unsuccessful

attempts to get the U.S. Supreme Court to review a hews-

man's privilege decision Others included Murphy v.

Colorado (cert. den., 36S U.S. 843, 1960), an oral opinion

by the--Colorado Supreme Court in a-disbarment proCeeding';
4

which eventually was decided against, the lawyer,' even

without the,.I-gorter's allegedly dataging inormation; and

State v. Buchanan (436 P-24729,--ceft. den.,-392U.S.

905, 1968), a grand jury investigation of alleged marijuana

use on the University of Oregon campus, in the wakebf.'

stories in the Campus newspaper.- In-the Torre and Murphy

cases, Justice Douglas dissented from the refusal ,to grant

-
--eeij-;--iIt in Buchnan; no dissents were recorded

frot the Court'.s refusal to hear the case. ft Was not until

1-974-whenthree_ _itcyer court cases produced differing

results, that the Supreme Curt agreed to take up the sub-

"a

ject of newsman's privilege.

.Those three cases included one whiCh illustrates the
..

third method _for p/W4,ctii4.neyman!s.con4dential material
--y .

tia,statules. This method was first used-41 Maryland, in
,

41 .
'''

'

...,__
4 ,

------

..

-

-f
t

.71!\

--....., t,...
,:,

,.-, .
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"".--..z..9

"
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10,

1896, and seven more states enacted so- called
AIM

statutes in,the.1930S, some as a result of a-wavq of cases
r

I

attempting to force disclosure of confidential sources

_under a_variety of.,circumstonees. Some of those circum-

stances were almoSt,frivolous in nature, for. example the

Kentucky-police court which repeatedly sentenced two .

reporters to -fines and brief jail ter is over a two-week

period in 1934 for their refusal to identify a tipstpi who

told them- about a state, legislator's upcoming hanging in

ffigy.. Four, more states passed privilege statutes in both
4.

the 1940s and the 1960s, while eight have passed shield --
40.

legislation so far in. the -1970s, In addition, federal

legislation has. been proposed repeatedly sincem1929, and

.in the 93rd Congfess'alone, nearly 100 different federal
.

shield proposals were introduced, many of them apparently

in response to ,the,Branzburg decision. But, like Shield

:proposals in a number. of states, the federal 4arop_osals

haArt yet to; be enaatedinto law.

' The 25 states with shield legislation have widely

varying lawsoon'their,boolss. Most of :'the earlier statutes

dealt only with confidential sources of information, while

,some of those in the last 10 'years have.also,attempted to'

cover unpublished confidential information. The scope of

.the coverage also varies widely, from " reporters of news-

papers or other publications" (Michigan compiled Laws;'

767.5A, 1949) .to petipAe "engaged in, ...connected with or

1.5 .

7
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employed"by" newspapers and/or other news media, sometimes

without ariy further definition of what qualifies. as a news

medium. fSee, for,instance, Tennessee Code Annotated:i.

Section 24-113; 1973 Cumulative Supplement..:)
-

the bodies before which the privilege may be, invoked vary

from state to _state, as do" the ,crpcial questions of waiver

of the privilege, and exceptions to it which can lead to.

divestiture. Most of the 'le cent lawg provide for a

less-than-absolute privAier, with the exceptionS covering

libel Cases to which the news medium is a ;17-1"71..siiu-

ations where the reporter's testimony is -clemed by a court

to be essential_.to prevent miscarriage of- juStice;. and.

perhaps most frequently, situations where there is an
- .

"overriding public interest' in disclosure, frequently in
. _

situations where the information may relate to a probable

4
vralation of the law ,and/or is unavailable from any

-

-----al-te-r-n-ative---source._ a concise, but thorough exami-

nation of the varying provisions of state shield legis-

dation, :see Shield Laws. Lexington, Ky.: The' Council .pf-

't ate, Governments,' 1973, pp, 10219.)

'II. RECENT PRIVILEGE -CASES

pin in states with.broad shield statutes -, newsmen

cannot be sure their- confidentiality will be protected.

Four recent newsman's privilege cases have resulted in the

jailing or threatened imprisonment of repOrters, despite

4 4

3
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state shield laws which seemed to protect the journalists.

.In Maryland, David Lightman was ordered to tell a grand

jury ibis= an.alleged-profferime of marijuana by .a clerk in

an Dcein City "head shop-," despite the state's shield law

protecting confidentiality of sources. The court held

that Ughtman's personal observation of the alleged

illegal' action, ina _customer's foie, voided the statutory

protection because neither the clerk's identity no the

shops location, constituted a reporter' s. confidential

source bf information. Rather, in the circumstances,

:the newsman. himselfriai the statutory "source" of the

information, the :curt held; (Lightman v. State, 294 A.

2d 149, cert. den., 411 U.S. 951, 1915,, with Justice

Douglas voting to grant certArari.) -clighiman eventually'

"told'the gtand jury the location of _the shop, but not the

clerk's name, and avoided a jail term. .(See The New York_

Times , 13 30.)

Similarly, in New Jersey, Peter Bridge was ordered

to give i`grand jury unpublished details' of his4intsrview
.

with a Newark housing commissoner. Whom he'had quoted as
:-_, . .. . .

-claiming she was offered a bribe. The state. Courts held,

in line with narrow interpretations of -the New Jersey

shield law going back some 30 years, that Bridge had waived.

the 'privilege by disclosing his Source 'of informition, and
. >4

sole of the information itself .Bridge refused to' answer
. re-

the questions and spent 20 days in jail;. the grand jury

4
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returned no indictments n the case. and commented that it

had "...serious reSery ions as 'to' whether such a bribe

.
attempt was ever ma :'," despite Bridge's story insile

Newark Evenin N . (See_ The NeW, York'Times,Adt: 25,

.1972, p. 1; an. 'in re Bridge, 295 A, 2d, 3, 1972, cert.

den., 410 U . 991, 1973.).
/4'

in
.

-I /Ca lifornia, n a case noted earlier, William 'Farr

repeat cl,ly refused to name the confidential source who

.

supp led him with an alleged confessiOn which he published

1970, during the Charles Manson murder trial. The

storyian despite an order by the trial judge restricting

nets releases' by anyone connected with the case. In

_d4ciplinary proceeding's begun after Farf left the Los

Anleles Herald. Examiner to work for the district attorney,..

thei reporter told the judge that at least two of the six

attorneys in the case gave him-the information but relied
.:i .

on 'the state's shield $tat.i-te in refusing to identify them,-
. .

further. The state courts ruled that the shield statute. -';'
_

'problbly did not cover a-former newsman like 'Farr and.
.11- , . .

.

woula not apply in any event when acourt was attempting r_

w
to enforce its

,a

control over its own officers. Allowing
-

I

the gislative concern with protecting confidentiality
'..

would infringe on thq courts' responsibilities and violate
t

the4ciparaiion of,powers prindiple; the court ruled. (Farr
. ,

. v. S rior Court, County of Los Angeles; 99 Cal. Rpty.
...

-S2, ,Ik 'cert.'den.,469 U.S. 1011, 1972, with Justice
, -..- N . ; , . ;

18
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Douglas again dissenting.)

Farr, by then a Los Angeles Times reporter,,spent 46

days in jail for contempt of court, forh4s-refusal to
41.

identify his sources. He was finally -released on a habeas

corpus appeal to Justice Douglas, pending disposition of

his various appeals. (Farr v. Pitchess, 409 U.S.' 1243,

1973, 'opinion by Justice Douglas in chambers, acting as

Circuit Justice for the Ninth Circuit. This opinion noted

that the case involved substantial unresolved queStions,

including the effect of the California shield law, and

concluded that it was unfair to imprison Farr while these

questions were being considered.)- In an apparent effort

to resolve the stalemate and still uphold the. courts'

disciplinary powers, the California Court of Appeal i

early 1974 held that at some point, Farr's imprisonment

would become puriitiv rather than being likely-to,force

disclosure of the new man's sources. At that the

court said, California.,law limits the prison term-tofive

days. Therefere,'Farr was.directed.to'return to the .trial

court, and in effect -convince it,;that his, refusal to

testify was based on prin iple which would not be overcome"'

by further time.in jail. im re Farr, 111 Cal. Rptr.
. .

649, 1974.) Farr succeeded in convincing' the judge who,. V, -.

,, ..

was given, jurisdiction of th case that, because "...of

his' commitment to the iirinciple.of confidentiality and .to.
,.

I' 4,r

e4

>

the promises he has made,.there is no substantial like4lhoed

19
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,that further incarceration of Farr will result in his'

compliance with- the court's order to reveal the identity.

of hiA sources or Otherwise serve the purposes of-the

order." (Bloomington, Ilf.,DailyPantagraph, June 20,

1974, p. A-1.) 'Thu.'s, because the penalty-would be-punitive

rather than coercive in nature, Farr's further pun4ment

was limited to five days in jail and a $500 fine on each

contempt count. (Note that although all attorneys in th4

Case testified earlier they had not been Farr's sources,

two of them were indicted for perjury in mid-1974 by a Los

Angeles County grand,jury, in connection with that teiti-'

mony. San Francisco Chronicle, July 3, 1974, p. 4.)

The fourth newsman facing. jail despite a state

shield law was Paul Branzburg, who gave his name to the
_ . ,

1972 5upreme
,0

Court priVilege deciSion. in his refusal to

.

identify for two grand juries his sources for stories
.

about the drug culture around Louisville, the Courier-

Journal reporter relied heavily on the Kentucky shield,,..

;law, which-seemed to prbvideahsolute protection for

confidential sources. But the Kentucky high court, .in "a

.

split decision, held that the ,law didn't apply when

reporter had witnessed a crime, and Branzburg was there-

fore unable to assert'codfidentialfty.even thciughhe wit:,

.nessed the making of hashish only:because of hit,,confc.-

dential relationship with-the hashish- makers. .(Branzburg
.

v. Pound, 461 S}1/..2d 345 1971.)

20ii
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The other' two cases which were-subsumed ui the 1972
. ak

,Supremp Court%decis.ion involved reporter who catered the
ii

, - 1,

ci
Black Panthers at opposite ends of-the country. ..!.,The lower

. .

court decisions in -these two cases went in opposic.g ways,.,
:

and in one, the reporter'w$S.granted not just a privilege

for confidential material but also a limited right noeto

:appear at .all before a- grand jury. Earl ,Caldwell, 'a New :

York Times reporter covering the Panthers in San Francisco,

-won, a:limited privilege .not to reveal unpublished con-

fidential information, im federal-,District Court.

'(Application of Caldwell, "311 F. 1.1pp. 358, 1970.) But

arguing :that this privilege, did him no gobdif he still
had to appear at a el-ffe-d-gfal-rd-j-crry- session,,wfm-rvhis

s 6es could never be sure what happened, CaldWall

appealed and, to the surprise of'imany observers, won the

right to avoid a grand jury appearance altogether, for'this

spetific situation where he had been granted a limited
; -

testimonial privilege. .(CaldWell v. United States, 434,

F. ,2d 1081, r970.)
,

,...

Inithe,second case involving coverage,AfIlthe

f
,Panthers, the.Massachusetts.hikh courtheld that thei-e was.

, r/

no:pratection,fot a,television,newsman.*who had been admitted
. .

to the group's headkbarters in New Bedford, Massachusetts,,

pn the-express tondition that he would 'report. nothing
. ,

unless =an expected' police,rai d materi4lkzed. , -The raid.

never took place, and Paul Pappas argued-unsuccessfully
- .,

4.4

4 1

0

.

,
.41
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,

that he was bound to protect the confidentiality of what

took place inside the headquarters, in order to maintain'

his relationship of trust with_the'local Panther

organization: (In re-Pappas, 266 N.T., 2d 297, 1970.)

At `the Supreme Court level, Justice Byron, White

extended some First Amendment protection to newsgathering,

the first time this activity had been so retognized. But

he went on to hold that newsmen have no First Amendment
r

right not to testify before a grand jury; just as other

citizens must do.

Fair and effective law enforcement aimed at,
proviOng security fol..the person and.Property
of 1:le-individual is a fundamental function of
-government, and the grand jury plays an
important, constitutionally mandated role in-

-this process. On the records now before us;

we perceive no-basis for holding that the public
interest in law-enforceMent_and_in ensuring,.
effective grand jury proceedings is insufficient

to override the consequential, but uncertain,
burden on newsgathering which is said to result
from insisting that reporters, like' other citizens,
respond to relevant questions put to them in the

course of a valid grand' jury.investigation of
criminal trial. '(408 U.S. 665, at 690=691.)

Justice White adderthat'legislatureS could reinedr

the situationsthrough4aFsage of either s

Shield legislation, if they desired. But

ilt.iiih,statutory protection, "...there i

meneprVilege to refuse to answer the re

r.

tate or federal
(

in the absence

s no tirst Amend -.

leVant and material

"111Le.stidnshiskid-during a good faith grand jury investi-
t,,..

gatibi
opinion,

' .

-045,, 665, at ,708.) In a brief concurring

,136401 stressed that the decision was,,
V,
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indeed- limited to legitimate grand ii.ury probes and that
7

harassment of newsmen will be tolerated." He

called for "."..a proper balance between freedom of the .

press and the obligation of all citizens to give relevant
testimony with respect to criminal conduct'," and added

that "...where legitimate First Amendment interests require'
protection," the courts will protect 'newsmen. (408

665 at 710.) Yet, ,in the

was argued by the ,newsman

Lightman case, whei-e harassment

(St. Louis Post-Dispatch, April

23, 1973, p. 2A), no one on the Stipreme Court went on

record in favor of reviewing the case.
'Four justices dissented,' in, Branzburg, led by the

unusually strong words of'Justice Stewart that "Zile Court's

crabbed view of the Fifst Amendment reflects a disturbing

insensitivi-tY t,o the critical role of an independent presS

in our society." (408 U.S. -665, at.,725.) But this posi-
tioii remains a minority viewpoint on newsman's privilege

and' the First Pandment, 'albeit not an inconsequential

one,.
E . .,

The ightman and Bridge ,c,ases noted above were bOth

.

ci4ions have overlapped it. Other -pdst-Branzburg,
, .

A,--Oscisions which ruled against a newsman's right to
. -.--

,confidentiality in-chide People 12y Fischir v. Dan--,(342
, -

.N:Y.S 2d 7,31, 1973); U.S: v. Liddy (354-F. .Supp. 208,
, . .

19.72); and Dow JoneS & 'Co., Inc...v. Superior&outt -,i ,%:,:'.
,n a , .

U. t

decided' following Branzburg, and the various parr de-

I.

1

23 .

-

e.
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(303 N.E. 2d 8474 197.'33.. In unreported actions, a tele-
,-

vision newsman in Vermont and a newswoman-in St..r.
,,

:

Petersburg, Flor aaiwere ordered to reveal their sources

or face contempt sentaces. (See The NewYork Times',

,

Jply 26, 1973,,,.p. 31,, November-3, 1973p. 7, acid December

_

22;
i
1973 p. 26; St.1,duis Post-Dispatch; .November 2, 19.73,

p. 7A; and May 24, 1974, p. 7A; and The Quill, March,, f974,

p. 11.,)

But a, half ,dOzen'reported decisions and at .least

that many unreported incidents since Branzburg, newsmen

have been allowed to protect oonfidential sourceslor

ingormation,(in s.ome nses .with direct, reference by the
4

courts to the Branzbdrg opinion.' For example, in Demo-

.

cratic National Comi4ttee v. McCord, et 'al. (356 F. Supp.

1394, 197'3) a civil suit growing out-of Watergate, ten

reporters succeeded in quashing subpoenas requiring them

toreveal co4fidential inf!ormati-QA-about_the____bxeak.nin, on_
A . ,,-,g+,

fhe,grounds that alteinativesources of information had
,

.
_

' I

not been exhausted,, and because it had not been established-,

that the confidential material went to the heart of the

issues, as in .,the torre case. The court said it found
, .

this, specific Pot4tion for confidentiality to be consis-

tent with the aranzhurg holding, particularly since this

wits not a Criminal ease, and' its importance "...transcends

anything yet.'entountored:in the annals of American judicial'.

'history."% (356 F. Suppl;."1394,,,at 391.)

4

2

"4"
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,

Similarly, lack of , centrality to the, caSe protected
confidential material sought from reporters in 'three other ,

civil cases ,including one (Cervantes v. Time, Inc., 330
F. Supp. 936, 464 F. 2d 986, cert. den., 409 U.S. 1125 ?

1972) in which the news medium itself was being sued for
libel, (By contrast, in tile Dow Jones case noted above,

where,confidentiality was denied, the medium was arso a

libel suit defendant, but th material sought w s much
more cruciaf to the case. The other two were Forest, .:.
Hills Utility 'Co. v. HeatiC(302 N.E. '2d 593, i93), i'n'

,., .
which confiferial informa,Wn not relevant to the suit

.- ..,

. _ was protected under general Ohio court procedures; an-d
.,.,/

Baker v. F.' & -F. Investment (3397j. Supp. 942,470 F. 2d,._ ,-
778',-19.72) where the lower

..'

federal courts held that
- 4 4 - _ _,1)

.--

disclosure of the rea41( l name of a realtor, who had
co- authored a :magazine article- on block-busting under a

pseudonym, was not important enough to warrant infringe-
.

. ,ment .of the First Amendment rights,specified bjr Bran
.

The Supreme Court declined to review the case (cert. sen. ,
411 'U.S. 966, 1973), thus leaving standing a precedent,

granting newsmants privilege at the Circuit Court of Appea
level, 'in C,aseS. In fact, the decisiori in Baker

called the Branzburg holding a "limited
principle," which .applied to newsmen 'appearing before a

, . .. . .

, grand jury conducting a trimtharinveStigation. (470 F.__,...

:: k2c1 778, at 71.i.9-7801q 25 si .,-.
, i-

: , .'

,

, ,
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But even:inccriminal prOceedings rulingspon.
T

confidentiality haye sometimes protected, the newsman, even

in the wake of Braniburg. Two reporter-on 'a Black Panther.

newspaper were allowed to iefuse-tb-give a federal, grand
. _ Ar*

jury confidential information about the iriternal_management
,,

of the paper, though not before they spent some time in

, jail after the trial court ruled against ,them. The ,appeals,

fcourt held'that the desired,information was not relevant

'dnough to the 'grand jury's investigation to allow a chilling

incursion on 'First Amendment righ s (Bursey v. lited

States; 466 F. 2d 1059,, 1972-, reveling in re Grand Jury

Witnesses, 322 F. Supp. 573, 1970.
.

In a Delaware case (in 're McGowan, 303 A. 2d 645,

1973, the state'sSupteme Court held that the Wilmington.

News-Journal did not have td,PrOvide state police with

unpublished negatives'taken at an anti-busing rally.

.decision, however, was-based, on the tpchnicality-t t the

subpoena in the case was imptoper.and7could'not validly

be used to assist a routine police investigation. A

-

proper subpoenaApy the state attorney general, however,

would be subject to the.Branzburg4.standards-and guide-

1.,ine's,.the court held. (303 A. 2d 645, at 648.)'

Amongtheynreported instances where newsmen have

- been granted-at least a limited privilege ofconfidentiality:

nce Branzbuil are cases involving a Virginiinewswoman

(St. Louis Post-Dispatch; .April-.23, 19'74, p. 120;4 Missouri
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t- sion newsmen (St. Louis P.ost-Dipatch April 21,

197 . Npril -27,:1974;:p... 7-A) Tehness-ee

television lk sk9w -host ,(The New York' Times , 'A 28,

1973, p. 66),; nd newsmen in Connecticut, ,Georgia and

da (The New York TiMes,; March 21, 1973, p. 19'; May

20, 1973, p. 20; and June 10', 1973, p.. 23). The, cases,:
all involving newsmen as, third pa.rties, ranged from murder

trials ,to..grand jury investigations of alleged corruption.
'r'The reasons for granting the privilege, varied from the fact

. .'khat a grand .j-dry term had expired to a. ruling that the .
. . .. . 1

i . .

nformation" was not 'essential
, to a fair- 'trial to .a holding

. -. '. . - .

that newsmen could be forced to testify ,about 'confidential

matters only .if they had. actually witnessed the commission
. .

of a felony
.

Addition:44y;*-newsmen---in-
. I been--oi,dere.a to reveal -confidehilaI'materilfl and their .

.' .. -

-.- refuSqls gVe produced threats of -punishment- that ,ha.ve : y
. ,..- .. -- , . .

...

..,", .. .. ..

Yeen-.1.e.ft; .h.ahgihg ',inter,. the_ j oti.rii.ists- without. a,....0gAr--, .. ... -..,.._ . ..
r I

- .....;:
. . .., :.

_ ....
. . ..". '. ,, . . ...:,...resctlAtion..,:.;.0eq.j.the,list .o _.recent d.evel.q. s.. on. this
,I. . .:

' . . .. '

. .

k

, :', ..

'-;;tiop it , .COvi-led by..lhe,'Reper.teys" 0?-*Iiitiee. for Freeaolk- r
. . ,....

file 1:P.'r0 and "piintect'.i:n 116-arj.rfes:"Before *the..,..Suio/tiinittee .. ::.-.,..,.._ ..
. : . ..- ... . ...

--O.' Constitutionar 'Rights.: of the, Cbinin.V.tt.ee on' ti:te Judi.ciarl-,, -.
.

.

5;i::01:0'.4`:-S c*.)1); gres. a .3. -;.'1 . aston.%.
-GriAfehafe-n"f.

Senaie This,

pv.'Coniains'.fivei4i24411ces whii6.4.tories were
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6

.
.t.

cancelled because ConfidentHliti could not be adequatelyf :, .
. ,

. 4 . ,

gua-ranteed-to -important sources ;) Thus ,:-two -year-s fter- _

:.

Branzburg, the arguments continue over whether newsmen

should be privileged to protect, conictential sources and

if so, -to,what extent.

III. A PILOT SURVEY'

Opinions about shield statutes and-the. status of
protection for newsmen's, confidential material were the

'subjects oftwo surveys, of law enforcement officials. .in

the .1940 &. ''One stUsiy','by Walter Steiglemar -ikiewSpaper

Con,fidence. -Their Extent -and Prciiisions," Journalism
.

Quarterly, September, 1943,, -pp. '230-2381, surveyed _the

attorneys general of t -he 48 states and was, aimed primarily

-at di4ermini-a the stattiS, tlie -law. The- second-, reported
- .

.the 340g-fork Law Revisidn Commission (Refvort"and Study

-'" Relating td Problems- Involved in- tonferii4g "Upon-Newspaper--e
. .

men. a Privilege Which' Would Legally- .Protect Them From...

f

.Sources of . Itformation Given to Tb.eni, 1949,

,143"-rir6) ; _neys. general and

fiefs in---tbe,-11-StateS-lylicc-h.,titen had shield. law

at

police

, -------____ . . , ..,,, ,
,

turyey, by 111e:sponsor of a 'New for.,... ..
-----. -

...- -,-...........
.

,_,...-
,

the law enforcement _people ,"how -tile- Iau_worked out in ,,tliertr.".,
.

respestive,..sates

any "ay with prp,e

and whether reporters had interfered

cution of criminals -or- .enforcement:"
.. - ..
(rb id. ,,' t:,P-. 143.;' letter': submitted to the NYLRC front. State :.

.- , ...,::. ._, .

*A.

-
28 '-
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-Sen. Thomas C. ,Desmond:)

-The -New. Ydtk _survey ,rep orted that no- .respondent

cited a single" instance Of a reporter even attempting to 6

abilse the statutory privilege and noted that the group

waS "virtually unanimous that the laws had worked out

satisfactorily and that reporters had: n4 interfered with

.law enforcement or prosecution of crimlinals at all."

(Ibid..) The study also 'quoted one of the respondents--n

assistant attorney general in Arkansas--that the shield

law *there hadbeen helpful at times to police and other

law enforcement -bodies. (Ibid; at p. 144;) that, theme

c was

,

picked up again nearly a qUarter of a century later by
r. '

.Piof..Vince Blasi -of= the University of MiChigan, (Law 'School,

who ,reported that in-his interviews with'protecutOrs,
A. 0

,,

: 71141tiTL of' thepOndicated' some benefits to' thepfrbm' the

a ;-existence of 'Confidential relationShips between newsmen
.,

and ,sources.. (See Blas7i's -testimony reported' in, Senite-
...

138-139;..See also Blasi, ;Press Sikpdenas,;--

An' Empirical' -and, Legal.,-Analysis ;_RepOrter.S.

.

Freedom _O the P.ress:- -Stuyly RepOrt, 1972;
a

. ..

..
37 .and 206-298.,)-.' , . - . ,

.

. -
.

, ... ,

ComiiiIteiv for

.,

'10

5'.

.

,.ATiother recent survey, this time of attorneys .--,

... . ,
. , .--., -.?

.-:' 'geneTal, was undertaken_trItAmeriCan liowspaper -L'. ' 4-.... ...

.

S. Association and sUbmitt ed to the 1973 hearings'

islatian homba
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723.'j Thirty r four responses were received; 19 of the

attorneys geheral said they were not aware of any 'con--

frorktations between investigative bodies .and the press in

their states; seven expressed support of Vitrying degrees

for the' enactment of newsman' s privilege legislation.

(Additionally, a letter to the author, from John M. French,
Jr datedisFeb.- 25, 1974, noted two' later responses to the

ANPA survey, both of which indicated no subpoena coh-

frontations, and one of which expressed support forshield

.legislation.
This

appropriate

privilege at

) -

type of inforMation seems to be particularly.
to the status of the discussion of newsman's
present,,since the point_was stressed in

.
.. .

Branzburg that First Amendinent interests in.. confidentiality,

A

muse- gibe way -to-the needs of law en.forcement ,

fied by to need-for testi'mony before grana juries.

(408 U.S. 665, at 682 and5690.) Therefore, a question-

naire was developed and sent in March, 1974, 'to officials

on the law enforcement firing line -- county prosecuting

attorneys and 'Selected pOlice chiefs -in six states, In' an
effort to:learn whe,,ther newsman' s privilege has an actual

. impact on -the-laW' enforcement process. The qizestionnaire
. .

focused on ' , .
- -.-. .

...... 1.- opinions of whether newimen should have privilege,

and -sfo how' it Jnight:be§t be conferred;

-t.7 f

. .

"

3

a

sN,
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.. .,
,

.

2. whether the law enforcement o'ffi,tial n wsmeA ,
as abusirig confidentiality;

3. whether they (like some of the re\s ,ti. the
-''''

NYLRC and Blasi studies), saw-any advantage rt\o a,/\it--::-,- '
enforcement process, from' the existence. of lii.e r

_

4. the respondents' pe-rs-orial experieinces--in re rd.

,

to issuing of subpoenas to newsmen, and regarding voluntary

cooperation with their agencies by newsmen: ,..-
I, . 3

The' six states selected for the survey were-raffi-olled '
_ ,_ . x, /.

for, presence or absence of a shield law: ':Illinois, Indiana ,
,

and New JerSey all with_ shield laws, the latter two mare-
v

'than 30,years old; Wiscorizin, Iowa and Missouri without

shield laws. New Jersey. was included' despite its =lack of

proximity to the investigators betause it is highly,
-

-urbanized and, SoMewhat of an anomaly

among shield law--States, since its courts from the 1940s

have rendered -Verf-narrow 3.nterpretations for the statutory

cloak of confidentiality. (See,' e.g., State v. Donovan,

30 A. 2d 421,1g43;. Brogan v.. Passaic 123 *A.
-,

2d 473, 4956; arid Beecroft v.'PaInt Pleasant Printing and-
Publishing- Co. 197 A._-21:1 416, 19,640 Additionally, New

Jersey was the site of 'a well-publicized newsman=rs privilege

case in -1.972 (Bridge v. New Jersey, .295 A. 2d 3 and an
.

attempt:pito broaden the 'c'average of its exi.ting confidenti-,

..ality statute was vetoed:'by the governor in 1973 on the
.3, -;

eoulids that it extended too much protection.,

'31. ,

-A.

_,
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4

,-
_Laws. LexOgton, Ky.: The Council of State Governments,-
.---- :

.g
1.973, g. 9. See als6 The NeW'York Times, Mar.-20, 1973, ,

, p. 1, and 4 24, 1973, p. ?I.), Thus, awareness of the
,

-,-.1

issue was,anfWcipated.to beparticularly high there;

Unfortunate4i the small number of New Jersey respondents
i . .

made the results less than definitive on that poilit.
/ ,

Mail qiikstionnaires were sent to all county prose-
,i,:

- cutors in tHest5states (a total of 485), band after a folloW-
,i.,9-

..,-

;:
. ,

,

-up mailing,? retArns were' received during March and April-,

... ,-
1974v frop 170,',*bout.35%. A slightly shorter question-

,_.
.

*Ma

'''''';'.
. .

nalre was sent t0.80 police. chiefs in the six states, in
-1 .....,

.

communities.witha-newspaper of 25,000' circulation or, more,

and /or at least 64e'TVstation. (For the purpoSes Of this.

. it--pilot'study. it wJiidecided to ignore the suburban police
..

.

chiefs within theietropolitan areas of larger communi-

ties.)

:.,

ties.) Again aftert:a follow-up, responses were.received

from Just over half kof the chiefs or their, delegated
,,' t

representatives. teause'of the smaller size of the

.

. .

-
police Sample,.and b4cau'se many. of ,the chiefs apparently '

asked their subordinates to fill out the'qUestiOnnaire,
_

results ftom this group will b6 reported more sparingly

than for the county prosecutors.
, .

One caveat IS in order.in regard to the prosecutors'
.

. .

. 'data, however. Except -for. New Jersey (where the response 6 6

: t :
'''

o'

i . .
..'- .;. . ' .

:: rate was slightly below the other states, and where' the

' :- universe was limitedc'to the'state'i 21 counties),.thea, :.

'
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majority of qbestionnaires went to county officials in
_

rural areas rather than in metropolitan centers, simply

because that is the nature of most counties in .those five.

-30-

-states. Some of the prosecutors responded that their
a

%-
experiences were not representative,,since they rarely had

contact with daily papers, and had very little likelihood

of becoming involved in any situation involving a newsman!s

confidential information. Nonetheless, law enforcement .

goes on in rural as in urban counties, and the responses in

this study are viewed as part of the total universe of

American'law enforcement agencies. Preliminary analysis

also indicates asigniticant number of responses (approxi-

mately 35) from prosecutors in urbaniied areas- or in

counties where a major univethity.is located. All police

thief responses came from urban areas. And -on at least

one major point--the .issuance of subpoenas to newsmen--

rUral prosecutors were involved greater numbers than

were those from urban areas.

The responses indicated that 10 county _prosecutors,

including seven from county seats under 15,000 in popu-

lation, and no policemen had 'requested issuance'ofa

subpoena to compel a newsman to testify. (This is'just

under 5% of the combined reSpo ding sample of both police

chiefs and prOSecutors.) Of t 10who issued subpoenas,

four said that reporters actu ly provided information or

testified; in the, other cases, the request
t
was negotiated .

,

,

33
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or dropped. (In addition to these 10 prosecutOrs there are .

such situations as the prose° ho said. he once
.

subpoenaed "...an editor --had published a letter criti-
.

cizing my Irandling of a. case which had not come to trial, so
. .

that-he could see what actually hippened when, the case
'

came to court-.-"l Interestingly, all four prosecutors who

said the/reporters did testify reported also that their

relationships with the press- were'"excellent.i! (As an
A

aside, press relationships were reported to be above

average for virtually all prosecutors responding: 73:said

they were "excellent," 64 reported they were "good," while

16,said they were "fair" and only one each admitted to,

"poor" or "hostile" relationships.. Comparable figures foi,

the Chiefs. were 16, 17, 6, 1, and 2.')

.1-1DvieVe;-, 66 Prosecutors (38:8%) rePOrted that

reporters ,had at some time helped their office by volunteer-,

ing information, and 25 police chiefs .(59.5%) reported' the

same experience. Of these totals, 22 prosecutors and' 12
.

police chiefs said that the information Was confidential-,

while another seven prosecutors and one chief said that

the information may have been confidential. Thus, 17% of

the prosecutors in the Survey and 31% of the police

.chiefs indicated that they hid received confidential

information from newsmen who volunteered it.
. ,

This data scipares with Blasi'srfindings from:his

_general sample. of reporters that the "phenomenOn of

a

34
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* cooperation with law enforcement has pot -been limited
.

-to reporters -on- specialized beats who rely -on police

sodrces." '(Blasi, Press.'8ubpoehas,, p: 29.. See, also

Kreighb.aum, Hillier,Pressures-Rn the Press. 'New York:

Thomas( Y. Crowell t Co., 1,973," pp. 29-301 4 "For decades,

.

reporters ,have on occasion worked with Jaw enforcement,

agencies on a voluntary- basis. Swapping such information
- .

, ,
,

paid off.in.news stories for media and missing
.,

.

,

for police, FBI .agents,, and pthers.") Frbm interviews with .
,

. *.t

.reporters; .as well-as-an extensive* questionnaire survey,
, ...

, . .-
Blasi concluded that there was gen'eral "...press cooperation

, ,

t, a e .

,with the process o.f offkcial faCt-finding!" .(tbid., p. '37.)
,. ,

Blasi added that in recent years, reporters have become

:somewhat les'sanclified.to cooperate as freely as previously
,

.

_with -- law enforcement Officials;'especially at_tha_dekand
0

of such of ficials. ."The essential change is that newsmen
.,

_ :...

,

are,now morerinciined to judge for themselves:when.the civic
.

need for .their information.outweighs their own professional
.. .

-need to respect confidenceS." (Ibid.,,p. 31.)
. . ,

....
. ,

Thus, both
.

from this survey's response's from
.. , . .

prosecutors and fpm Blisi's data from reporters, it seems

that some of the conventional wisdoi regarding pfotection

of confidential sources and information by newsmen needs

*reexamination. HoWever, it should be noted'that all
.

.

.repondentsmay_not have interpreted the question about,
. , , .

, confidential information' from newsmen according to thesame °
. ..

'35
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definition of the term. AdditiOnallythe question did not

distinguish sharply between confidential sources and
.,

confidential information, and that bightthave led to gOme

confusion: Nevertheless, these responses plus Blasi's

'data indicate that some newsmen are apparently "cooperating

voluntarily with law enforcement personnel even whefe

confidential matters may be involved. Drug activities an

consumer fraud cases were among the specific areas Where

reporters have provided confidential information, according

to several of the proecutors. Two of,the attorneys noted

that while they have received. confidential information, it

turned out to be insignificant. And .one, perhaps typical

of a larger number,. noted that he has a good working

relationship with the press, and "we exchange confidences,

_frequently."

The-responses showed no significant differences

between shield law states and'hon-shield states in regard

to this volunteei-ingof information,'althbugh-the.percent-
4

age of prosecutors receiving such,cooperation was s.omewhat

'higher in shield states. _(This trend, however, was

reversed for the:po2tce chiefs.) The same general situ-
.

tion for both prosecutors, and polite chiefs occurred in
...-

4egard to. the, of, confidential material
. . .. ,-

:between shield-and non shield states. -But when 'the
..,.

volunteering of informatibn is analyzed in light 'of .the

prosecutors' perceived pTes's relationships, a pattern ibezins
,

,

. -



i/
to emerge (Se...Table 1). And the same Pattern holds'for''

the:vOlunteeting of confidential d;40-mation

,.

_

in Table 1).,,thebelter t he .press relationships, the more

Ntellent

TABLE-1

--Prosecutors' Reteipt of Information.
and Press' Relationships

.

Had ..Infor-
mation,
Volunteered

press -

re1,4Sionships'

Good press
relationships

Fair or
worse press
relationships

-Totals

36

25

.

63

.(57:1%)

(39.7%)

( 3.2%)

(100:%)

No Infor- Confidential
mation Information
Volunteere lunteered

- -30

37

15

8

(36.6 19 (65.2i),

.(45.1%) 8 (27..6%)

(18%3%) .2 (.6.9%)

(100%)' 29 C100%)

- {Don't Know" and "Not Ascertained" responses: are
ignored here; they totalled 25 out of 170 responses
to these questifts.).

These figures are significant at-the .005- level for the
,Information Volunteered-No Information Volunteered section
of the Mblee.

likely that a prosecutor Kill have received-both infor-

mation of any kind and confidential information of some
.

,
.

. . .

so rt from a journalist. .(The cejl sizes for police .,

.

V -. ,

chiefs' responses to these questiOns were too stall to

be valid for analysis.) This possibility.of informal
. .

cooperation is one which deserves fUrther study, although,
. -

.

'the data here showed,
/
no relationships\between pres$ :

.1

,
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4

relationships and (1) whether a pros'ecutOr had regUested.a

subpoena. for a newsman; (2) Whether a prosecutor thought

-that newsmen's refusal to reveal sources, or information hgd

hampered the apprehension & prosecution of criminals;

(3) prosecutors' preferences, with regard to protection or

no protection fort confidentiality.

Only 12 of 170 prosecutors said they thought there

had been cases-of,newsmell claiming confidentiality when

this shouldn't have been-done, though a number expressed

suspicion that this might happen; One pplice chief reported

r such an incident in his state, though over half (54.8%).

said, they simply didn't know of any such- situations.

Similarly', no police chiefs said that refusal to reveal',

sources had hampered apprehension or prosecution of ,

`00-tigh almOst half .(4-5.2$):,-of;them put them--

selves,in the "don't' know" category. For prpsecu ors,.

only 7.5% thought there had been such interference, and

about one-third said they didn't know.

Iii his survey,' Blasi interviewed some prosecutors

who "said they thought on the whole the priVilege -helped

.

them...," especially in regard-to voluntary coopergtion

with good investigative reporters.: (Senate Hearings,

134.) This survey went one step ,further and asked if

the .existence of a shield' law had been helpful to law.

enforcement agencies. None of the 170 attorneys respond-
,

ing knew.of any such.'situation. HoNever, fOur"pOlice

e,
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chiefi, indicated knowledge of such situations.

Ambifg the attorneys in, the three shield states,

there was considerable confusion over whether or not

their state did in fact have a shield law on the books..
This , perhaps, is more. excusable in Illinois , where, the

--- shield .law Was passed in 1971., than in the other, two

states, where 'the laws have .been on the books for more

than 30 years. The figures bore this out: of the Illinois

prosecutors answering this- questibn , 84.5% (22 of 26)

either did -not know ihether,the state had a shield statute

or said incorrectly that it did not. For the other two

states, the percenta

prosecutors respon

slightly. better: 27 of the 42

this question (64.,3%) either

said their stdt s lacked a shield 1-aw or said they didn't

know.- Overall,' the7-confusion overwhether or not there
;

was state shield legislation on the books was fai- greater

in the three shield law 'states than'in. the three others

(see °Tab/e- 2) . :One possible, conclusion from these f. ures

is that the vast .majority of prosecutors in the shi d

states have not been sufficiently -troubled in their. ork

by the existence of shield legislation to pin owxt:in -their.
..,

. own -minds whether or not. such legislation exists.' . Even in
. ,

-the two .states with long-standing laws,' almost two--thirds

/

--of the county proseou'tors were unable tb answer correctly _

L . ,..t
a, question about the ,existence -of;stich

. *40.

39
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TABLE 2

Prosecutors1 Knowledge of ,Shield'Legisl tion
.

Right Wrong .Don't Know, Totals

3 Shield
Law States

3 Non-
Shield
States

17 (26.6%) 27 (41.2%) 20 (31.2%) 64 (100%)

7 (45.4%) 2 ( 2.2%) 11 (12.4%) 89 (100%)

Note: "Not Asce.rtained", responses have been dropped
from this"- Table.

4P Je-

or the police respo s, the percentages 'we'r%

comparable: OF the 24 respon is in the three shield

states, only 25 per cent knew their state had such a

statute. The police respondents in the non-shield states

were not( as knowledgeable- as their prosecutor counterparts:

two-thirds. of them knew that their 'state had no shield- law

but this was appreciably below the percentage for

prosecueors in those states.

Of. the 170 attorneys responding, 80 (47.1%)" favored

4 r

at leaSt qualified prot ti.on. for "newsmen's ,confidential'

.materials in some ituations. By a,sm0.1 margin,.

esgondents m s ld states libre 'more favorable to .some
.

f6im of Prote on for Chficieliiiality than were respon-

dents' f henon shi ld states (52.8% to 44.8%) : ,But ..:,,,,4.... , .

=was,1 greai'rgc bf unanimity as to how best to
4 e

provide (such protectiOn (see Table 3).- Note, hoilever,-.

that, the laTge*St preferred categ ry was reliance on- the .

I. 4

I.
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-' First-rAMemEdiient,. respon-. ,,r

:aen;t5' $-ASTOTIY: N?ther?Vmethod of--p-rotectiolt-:(4ee-last,

of Table 3). The.se responses,- however, did-not Specify

the details of First. Amendment protection'.

TABLE 3-,

- _

Methods of Partial Protection for Confidentiality
. Favored by ?rosecutors

lipNa
L

`Min i um
- Standard

(States- Could--
Exceed)

DiversitY-4f
__1St at,e_Shield\

Lawsi, .

First
Amendment

Prosecutors
Favoring
Qualified

_Protection

12 (24.5%)

10 (20.4%)

Prosecutori
Favoring
All-But
Libel
Protection tTotals*

7 (25.0*)

9 (32.11).

13. (.2.6.5A) .4 (1 4.3A ) 19. (11.2%)*

,14,428.6`0 ::4.8:(28:'6 0:) 131q1g.2:\
-, ..

-..., \Totals 49 (100%) 28 a0p.%),.. -, (54.21) /t- --

Ir_The,.."Totits" colum includet respondents idio ii4,t ly
. .

.._ ,:. ,

.. ."inditated either no ,opiiiion, or 'opposition -te, legal N"indicated
protection for,..newsmen' s confidentiality, but,'.nevert4e
'less on a later 'question indicated a preference` for
one kind :of. protection for journalists,. The " -First
Amendment category 1n the "Totals" 'column also..;includes
thetwo respondents who favored an absolute privilege ,.
and three respondents `,who indicated an "Other" -preference

the .general question of.Cokfidentiality and .a ..preference for a First 'Arnendinerett approach.. Percentages
in the ".Totalir column- are expressed in relation to the
total smiple of prosecutors (N=170)..

k

f'

414



. .

.

:-392

A somewhat_similar diversity manifested teself
., .

.

. .

..._ ,

..aintong those rzondents who favored protection for -newsmen .'..
in all situations except where .their medium was a party to

/
.

. .

a libel suit, although the smalternumber:of respondents

makes it more difficult to generalize from the latter

figures. gut note that nearly half of:the prosecutors--a

total of 80 of the 170--favored some forth of protection

for newsmen's confidentiality on one:measure (including

two respondents who favored an absolute privilege), and

over half (92, or 54.2%) indicated on another measur a

preference for one of the four alternatives offered as

ways to ,protect confidentiality (see last column_ of Table

3).

Of the attorneys, 70 (41.2%) favored protection for

newspaper rePorters/ confidential material. Other cate-

._j gories ranking high among those recommended for such

protection were radio and television newsmen (noted by
I

37.6% of the attorneys), magazine newsmen and writers. .

(35-3%), and wire service or press association newsmen,

(31j8%).
,

*-At the bottOm end of the liSt were ,occasional

., _ .

.pamphleteers, (11:8t) and foimerjoufnalists (8.2t1, the .

.,.., . .
.

,.
latter a potentially troublesome situation in light of the,

. .
, .

. .

Fart case. Among the police chiefs, the. topfour categories.

favoredor Protection'of confidential material were 'the
.

same, with one change in'order. The bottom caegories

were also the sake, although in reverse circler (see Table -4)-.

.

4 2
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TABLE 4

Journalist qategories Favored. fns_ Pro-tedion
of Confidentiality '-

Prosecutors
Category in Favor .

.Police Chiefs
in Favor

\J.

Number" A* Number %*

Newspaper's Reporters 70
Radio-TV'Newsmen 64
Magazine Newsmen &

60Writers.
Wire Service of Press

54Association New'smen
'Photographers, TV

. 38Cameramen. ,

,Foreign Language
36Newspaper Reporters

. eampus Newspaper Reporters.- 36
',Freelance or Part -Time

33Writers or Photographers
Other Alternative ,Media

,33Reporters
Book'Authors 28
Newsman for Labor Union

.27or Specialized Media ,

Occasional Pamphleteers. 20
- 7 Former Journalists 14

:

'

41.2.,
37.6

35.3

31.8,

22.4

21.2

21.2-

9.4

19.4

16.5

15.'9

_ _ 11-8_
8.2'

.

..,

18
17'

13:

16 .38.1

12
.

11

9

7

S .

6

7
:_4_____

42.9%
40.5

31.0

28.6

26.2

21.4

16:7

19.0

14.3

16.7-

_9-5,

11.95

*Percentages are given as 'a fraction of thd total N for
each category of respondent (prosecuting,attorneys=170;,
polic,chiefs=42). . .

Aiongyieattorneys; 69 (40.6%) checked off at least

two or more groups of journalists who should, in their

opinion, have protection for confidential sources or

material.- But on the other side ,of that same issue, only
V

40 of the prosecutorschecked.off twx) or fel,i*r grouRs

which shoed be granted the power to''subpdeha journalists

for their.coniidential sources or information. -By contrast;
. .

104 prosecutor (61.9 %) either checked off five or. more such

o

4.3
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groups or agencies, or otherwise indicated their belief .

-that --TV such protection stouid be given to-journalists."
The group most favored for such subpoena power was the

grand jury, followed considerably by trial judgesi'an.. and the

prosecution in any criminal trial. Ranking lowest for this

power. were parties in a civil suit and administrative

agencies (see Table 5; this question was not asked of

police chiefs, so no comparable figures are available).

:TABLE 5

,

Prosecutors' Preferences Concerning Subpoena Powers.

Prosecutors Prosecutors

Category. in Favor Opposed

Number %* Number 1*

Grand Juries 145 S5.31 25". 14.7%

Trial Judges 119. 70.0 51 30.0

Prosecution in Any 117 ' 68.8 53. 31.2
Criminal Case _ .. _ _

Defense in Any 110 64./ 60 35.3
criminal Case

Defense in Major 106 62.4 64 37.6
Felony Trials

Prosecution ,in -Major
Felony Trials

. , 106 .` 62.4 64 37.6

Law Enforcement . 104 .61.2 66 38.8
Agencies . :

Legislative Bodies 100 58.8 . 70i 41.2

Varties in a Civil Suit 93 54.7 77 45.3

Administrative Agencies. 82 48.2 88 51.8

, .

*Percentages 'are given as a
to

of the total (N=170)

-,, of -prosecutors responding, to the survey';. of, this trial,

69 (40.6,1) indicated oppositimi to newsman's privilege. in

.
all' forms, and were therefore directed not tcrespOnd y.o
this series of questions.' The remairtilig 101 respondents

checked off those, groups far which they favoredthe power
to stibpoena:newsmen for their confidential sources and
information; the figures in the 4,1Prosecutors ,Opposed"

column izi this 'table indicate those prosecutors responding_.,

-to this series of questions 'who did not check off that ..

particular_category. ..

4.4

t.
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Finally, of the prbsecutors who favored_ some form

of confidentiality, over-half (41 of 75) have received

41,"

infoimatiOn from newsmen at one time oil another. But of

those who do not favor confidentiality, only 29.9% (23 of

r,

77) have received such cooperation, froA newsmen (signifi-
.

'cant beyond the .01 leve). What perhaps emerges here, in .

combination with the earlier figures qn.press relationships

and the volunteering of information, is that good newsman-

source relationships seem ,to work-both ways, when the

sources are county attorneys. Good source relationships

provide the conditions=under which newsmen will more fre-
:

quently cooperate with a prosecutor by volunteering

information--even confidential information. And, an the

other hand, such cooperation is apparently a factor in

the attitudes of-nrosecutors toward newsman's conftdentiaIr-

ity. The only, problem posed by these data, as noted.

-
earlier, is the lack of any impact between press relation-

ships and favoring of confidentiality--a relationship that

logically should hold up as the third leg of the'\ttiangular

relationship involving press relations- information ieceipt-

attitude on confidentiality.
-

But the majo'r--albeit tentative-,-conclusion to be

.drawn from these figures is that. the problem of newsman's

confidentiality is' not seen as overwhelming.by.the vast

majority of county prosecutors. 'Admittedly, 'it can cause

difficulties in individual instances. BUt the number of

45
'
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times that ;problems arise is apparently quite small--here,

7-5# of the prosect4lFs. indicated that..t.be refusalAtf
.

' a newsman to disclose confidential material had hampered

apprehension or prosecution of criminals. And, obviously,.

even for that 7.5%, such problems are 'not everyday

occurrences. Most prosecutors, perhaps, might agree with

the comment of one respondent who was struggling with
'4

'criteria for a qualified privilege, and remarked: "...at

some point, (and) I' am not sure how we define 'it, .the public

welfare and protection must take mrecedence." Newsmen

would probably agree with this position, though the point

might well be defined differently. But this kind of

approach to the problem represents a desire to accommo-

date conflicting values, rather than an absolutist position

at. either end of the spectrum.

The fact that a. majority of .prosecutors in shield

law states did not know of the existence of shield statutes

lends further credence to the conclusion that confidential-,

ity does not cause frequent problems Soi prosecutors. As.

one attorney phrased it, consideration of the issuance

of a subpoena fora newsman would,be "an extreme rarity."

He added: "Our .'news 'gathering' is done. by police

investigators. .Theyare the Ones who put together a'

criminal case--not the'newsman!f"

'
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IV. -CONCLUSIONS .

1

I, .

What can be said with certainty about newsman-'s

privilege in mid-1974, if state shield laws -don't always

protect. newsmen in those,states, and if the6Branzburg.

°decision is used to grant as well as' to deny newsman's=
%

privilege?

It appears that there is little First Amendment

protection for confidentiality before _properly_ functioning

grand juries, and only slightly-more-An criminal trial

proceedings, though the latter has_not.been tested fully. .z

In civil proceedings, although the situation is quite

unclear, the balance has perhaps Weighed slightly in favor

of journalistic privilege, in the post-Branzburz.eates.

Some sources appear to have drieclup,.but newsmen

stillseem determined to get below the surface of the ,news

and provide what they consider to be necessary information

arid background to the public. Even the very real threat

of jail terms has not convinced newsmen t violate confi-

dentiality upon leiislative or Sudiciat command. In the

cases noted here, only David, Lightman_ and. Stewart Dan.

accededto such demands, and according to this author's

research, they were -only the fifth and sixth newsmen in
.

125 years to do so. ,Nor have newsmen insisted on protect:'

ing their confidential sources or information in every

potsible situation, as: indicated by the cooperattn with

47
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law enforcement officials reported in the pilot survey"

data above. , Additional confirmation of this comes from

such-incidents'as the testimony of a Chicago ,reporter

regarding a policeman, accused of murder, with whom he.
, .

. 6

f.=451, , .,

, .

apparently d a- confidential. relationship. (Chicago

Tribune; July 10, 1973, Sec. 2, p. 1.) This is also borne

out by a.,federal.official whOsaid this year that-,since

the issuance of the Attorney General's guidelines coveting

subpoenas to newsmen in 1970, only 28 subpoenas have been

issued at the request-of federal prosecutors, and 26 of

these were reVested by the newsmen involved, who were

willing to testify but preferred to do so o nly after a

subpoena was issued In only two of the 28 cases'was

there a confrontation with the newsman. Prior to the
.0

guidelines, tht-lustice Department was issuing about a

dozen subpoenas a month: and confrontations were not

uncommon -- forxample, the'Caldwell ease. (John W.

Hushen, Public Information Direqtor, U.S. Department of

Justice, statements at the conference on "Media and the

. First'Amendment, 1974," Michigan State University, East.:
1

P Lansing, Michigan, May.3, 1974. .For a recent version of

the guidelines, see 38 Federal Register 29588, October!
c

26, 1975.) .

J

Ce . .
K

i

/
Tile fffect of the guidelines is borne out Yy recent,

. / .

privilege cases. Two-thirds of the dozen reported,c, ases ,

.

. 4

since Branzburg originated on the state level, involving /
. /

., i' . r

. - 1

.
li ,' ,

II I
1

' iL ..- `: .' ' '
' --'

A
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both g rand jurieS and trial proceedings: Six of those 12

,cases also arose in,shield law states, indicating that-
- .

fbecourtsihave not been totally willing to follaW,legis-

lative directions, or that the directi ons are ambiguous.

But this may not be a crucial distinction; because the
.

courts eet to be moving .toward the same general guide-
.

lines whether shield laws govern or not.
A

Those guidelines appear to be that the First Amend-

ment must be'balanced against the competing_nbeds of the

judicial system; that' grand jury_andother'criminal

proceedings are to weigh more heavily-inithe'balince than

civil prOceedings (unless, perhaps, the news medium is a

party to a civil suit); that newsmen who actually witness

a felony are much more likely to be required to testify,

regardle§s of confidentiality; and that situations where

a newsman's testimony is needed,:to prevent a miscarriage

of justice, or serve, some overriding societal interest,

will weiigaielViThijainst.protecti-on fur the First Amend-
.

ment. But, nversely, information which is not essential

to a proceedrg,, or which cansbe obtained from alternative

,sources, probably will not outweigh First Amendment claims

in any situation.. Additionally, the perception by the

courts of a traditional type Of confidential newsman-source
,

relationshifi- s likely-to strengthen claims of confi-

dentiality. . 16

The question has been asked whether there really is

- .

49
.
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any need for forma: legal protection of confidentiality.

The Watergate-exalitple canbe
_
used both ways in such an

,

argument: while,it is .true that confidential sources

were,,Ciucial-tOhe me-diereports,on Watergate, it is also

true, that .moStAif those sources made their information

available in tiie absence of any 'formal logal protection

;for,thei'r anonymity. But that, perhaps, is,the.crux of

tho issue: -no one ----. neither newsmen, nor sources, nor/

the public ,k)-_can be sure of.the extent to which conf/
,t A

dentialityAS pro,tected,'in shield states or elSewh-
c:

That uncertainty, plus 'a general reluctance by prosecutors

and courts -fp jail mewsmen indefinitely while still punish-

ing them for contempt, leaves the journalist in the middle.

o

-of this complex issue-. Continued uncertainty over where
..,
,..

.

the reeise balance should be struck requires the newsman ____
. -

. _

/,

to shoulder the burden of resolving this complex relation-
-.

ship between the needi for an orderly'judiciallprocess and

a generally free flow Of. information to the public.

But even people who agree that the' uncertainty must

be resolved have wide differences of opinion on how to do

so as the testimony in the_ most recent Congressional

hearingslproves amply. What seems to be needed, especially
"IA

in view of tile'survey data repotted above on the' actual
.

, -
esriousness of the newsman's privilege issue, is a refocus-
.

-ing 'of the question, to zero in on the relatively small

number of situations where confidentiality and. the law

84

.14
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9

_ enforcement/judicial processes -really wine, into conflict.

--1The-ned fOr such a reappraisal, is evident when you' add-,..

0

the 'survey data to the inconsistent pattern of recent,

newsman's privilege decisions. On one hand, some court's

have upheld privilege recently bn such grounds as conten-
t

fions that the material sought is (1) available 'from Other

sources; and /or (21 not crucial to the proCeeding; and/or

(3) 'not part ofLAn issue of overriding iocia importance.
,But, by contrast, in at least two cases (Fotest Hills and

McGowan), individual newsmen have been excused from

testifying, but the courts. indicated that 'no general news-
/

man's privilege was established by these' decisions. Other

courts, most notably in Btanzburg, ordered individual,

newsmen to'testify,

' Above all-; a reappraisal isneedecrbecause of the

small number of's-ituations where a major conflict exists

between the media and the judiciary; Both the news media

and the judicial system need to look at' this issue in a

new frame of reference and to work toward some aocommo-1

dation that does not produce broad scale problems 'in an

effort to resolve a small,(albeit highly sensitive)

percentage of cases.

,Recent developments indicate that many' people in

both fields ate= already doing so.'

First Amendment values have always

But to those' for whom

oUtweighed.the law

the issue should. beenforcement or judicial ,processes,'

51
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.

seen not only in tervis of the possible stories'which Might"
,

.
. .

..

be "chilled" by' a constriction of:dbfifidentialify.' 4T0-
e .

. .

thoSe whose values' have run in the opposite direction,

the problem should be seen in'broader terms than just
-

(

,potentidi investigations or trials which might be hampered,

by a newsman's insistence on ,pratecting confidential.
,

sources or information. issue should also be viewed,

by everyone concerned, in terms of 'the' relatively small

number of actual cOnfrontations between media and judicial

System, and. the widely differing circumstances from which

they arise. ..The ,facts of the dispute, rather than rhetoric,

emotion or habit, should shape the' context 'for developing a

consistent pattern of response, to benefit, society as a

whole. The very diversity of newsman's privil4e deciSlons

since 'Branzburg may indicate that both sets of-values-are

so important to society that simplistic- answers will not

work.

0
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